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l. INTRODUCTION

It is deeply inequitable to demand, as the price of admission to a public
accommodation, that a consumer give up any right to recover if the business
entity’s carelessness results in a personal injury. While most recreational
activities carry inherent risks, businesses should not be allowed to multiply
those risks heedlessly, particularly when the foreseeable results of that neglect
are as dire as those seen in the plaintiff’s case here. Indeed, despite the Court of
Appeals’ attempt to distinguish the release in this case because it was for
recreational activity, the increasing pervasiveness of these releases begins to
leave consumers with no practical choice but to relinquish all their rights if they
wish to participate in virtually any organized physical activity. Our system of
justice should not countenance this type of unfair exercise of market power, and
this Court does not have to permit it. This Court should announce that the
doctrine of unconscionability may be used to void releases for consumer
activities which exclude liability for personal injury resulting from the released
party’s negligence.

Amicus Curiae Oregon Trial Lawyers Association (OTLA) in this merits
brief focuses on the proliferation of blanket releases that immunize
organizations from their own negligence (such as the release demanded by Mt.

Bachelor), and why this Court should declare such contracts unconscionable



when they result in a miscarriage of justice like that in Mr. Bagley’s case.! As
an equitable doctrine, unconscionability focuses on a lack of fairness in a
bargain and is necessarily fact-dependent; it is not a rigid technical doctrine that
limits the power of the courts to fashion relief, nor does it only apply where one
contracts for “necessary” services. Unconscionability also overlaps with public
policy considerations, as noted in the Restatement (Second) of Contracts § 208,
comment a (1981).2 And Oregon’s public policy—codified in the skiing

activities statute at ORS 30.970, % ORS 30.975,* and ORS 30.985°—serves as a

1 Amicus OTLA joins in the arguments raised by the Plaintiff-Petitioner on
Review.

2 “If a contract or term thereof is unconscionable at the time the contract is
made a court may refuse to enforce the contract, or may enforce the remainder
of the contract without the unconscionable term, or may so limit the application
of any unconscionable term as to avoid any unconscionable result.”
Restatement (Second) of Contracts § 208. See, e.g., W. L. May Co. v. Philco-
Ford Corp, 273 Or 701, 543 P.2d 283 (1975) (sale of goods); Best v. U. S.
National Bank, 78 Or App. 1, 10, 714 P.2d 1049 (1986), aff’d on other grounds,
303 Or 557, 739 P2d 554 (1987) (Restatement § 208 follows the UCC, and the
UCC is generally influential in nonsales contract cases).

3 See App-30.

4 ORS 30.975 provides:
In accordance with ORS 31.600 and notwithstanding ORS
31.620 (2), an individual who engages in the sport of skiing,
alpine or nordic, accepts and assumes the inherent risks of skiing
insofar as they are reasonably obvious, expected or necessary.

> See App-31-32.



benchmark on how far a ski resort can limit its exposure to its guests. In fact,
because the ski activities statute contemplates notice to the resort of claims for
damages, it would appear that the policy of the State is to permit at least some
suits against ski resorts—something that would not be the case if blanket
releases such as the one in this case are universally honored. Consequently, a
blanket release of liability is unconscionable because it is not only deeply unfair
where an injury is caused by the resort’s error, but it is also contrary to
Oregon’s stated public policy.

Unconscionability allows courts to determine the extent of the right to
contract, and through unconscionability, courts can provide a check on those
who would deny recovery to individual consumers based on stock contracts
thrust upon them when they have no realistic choice except to sign away
liability for someone else’s mistakes, or else forgo an ever-expanding sphere of

life’s activities.

Il. THE UBIQUITY OF BLANKET RELEASES

Anyone who has engaged in virtually any sporting or physical activity in
the last ten years knows that full releases of liability have sprouted up like
mushrooms after an October rain. Attached to OTLA’s brief are a score of
various releases from entities demanding immunity not only from the inherent

risks of the activity, but also from the entity’s own negligence—whether central



to the inherent risks of the activity or not. While some of these activities may
be classified as inherently dangerous (such as hang gliding), many are not (such
as photography workshops and, yes, mushroom hunting expeditions). Yet
despite the wide range of pastimes, all of these exculpatory agreements share
the same type of blanket release of the organization’s own negligence, beyond
those risks inherent in the activity.
In this case the release of liability signed by Mr. Bagley (the “Release™)
stated:
In consideration of the use of a Mt. Bachelor pass and/or Mt.
Bachelor’s premises, |/we agree to release and indemnify Mt.
Bachelor, Inc., its officers and directors, owners, agents,
landowners, affiliated companies, and employees (hereinafter ‘Mt.
Bachelor, Inc.’) from any and all claims for property damage,
injury, or death which I/we may suffer or for which I/we may be
liable to others, in any way connected with skiing, snowboarding,
or snowriding. This release and indemnity agreement shall apply to
any claim even if caused by negligence. The only claims not
released are those based upon intentional misconduct.
Bagley v. Mt. Bachelor, Inc., 258 Or App 390, 392-393, 310 P.3d 692 (2013)

(reformatted from all capitals for ease of reading). The Release in not unlike

the releases from Mt Hood’s Mt. Hood Meadows,® Timberline Lodge,” and Ski

® Mt. Hood Meadows Release, App-1-2 (“This release includes claims and
liabilities arising from any cause whatsoever, including, but not limited to,
negligence on the part of Meadows.”).

" Timberline Lodge Release, App-3 (“this release and indemnity agreement is
intended to release claims and liabilities caused by the negligence of timberline



Bowl 2 as well as from Mt. Bachelor, Inc.’s neighbor, Hoodoo Ski Area.’
Alpine skiing and snowboarding require infrastructure to get uphill (and these
areas are almost invariably located on the public lands, as noted in Amicus’
memorandum in support of petition for review). Therefore, a skier or
snowboarder in Oregon has no option but to agree to one of these releases.°
There is no market alternative for a snow sport consumer who does not want to
grant a release of all claims.

Releases of other entities” own negligence echo the ski resort agreements,
and run the gamut of activities in Oregon’s beautiful outdoors. Take for

instance the most obvious example of an activity with substantial inherent

lodge and ski area and/or the organizers and sponsors of any sports activities or
events.”) (reformatted from all capitals).

8 Ski Bowl Release, App-4 (“This release includes claims and liabilities
arising from any cause whatsoever, including, but not limited to, negligence on
the part of Ski Bowl.”).

® Hoodoo Lift Ticket Release, App-5 (“The user of this ticket hereby releases
Hoodoo Ski Bowl Developers, Inc .. d.b.a. Hoodoo Ski Area and its agents from
any and all claims and liabilities arising out of or in connection with the use of
this ticket including but not limited to skiing activities and loading and
unloading from lifts. this release includes claims based upon negligence.”)
(reformatted from all capitals).

10 The Ninth Circuit has refused to enforce a ski liability release at all when it
would absolve the resort of liability for willful conduct, pursuant to the
application of Restatement (Second) Contracts 88 574 and 575(1). Farina v. Mt.
Bachelor, Inc., 66 F3d 233 (9th Cir 1995) (discussing impropriety of
demanding complete waiver from all claims whatsoever) (citing K-Lines, Inc.
v. Roberts Motor Company, 273 Or 242, 249, 541 P2d 1378 (1975)).



risk—hang gliding. Hang gliding carries risks from the weather, tree cover, and
topography, to equipment, to instructor or guide error. The hang gliding waiver
included here provides, “I expressly and voluntarily assume all risk of death or
personal injury sustained while participating in hang gliding activities whether
or not caused by the negligence of the released parties (initial here  ).”
Oregon Hang Gliding Release, App-6-8 (reformatted from all capitals).

The release for another potentially quite dangerous activity, whitewater
rafting, repeats this language: “I ... hereby voluntarily agree to release, waive,
discharge, hold harmless, defend and indemnify Oregon Whitewater
Adventures and its owners, agents, officers, and employees from any and all
claims, actions or losses for bodily injury, property damage, wrongful death,
loss of services or otherwise which may arise out of my use of rafting
equipment or my participation in rafting activities ... [including] claims or
actions that I may have presently or in the future for the negligent acts or other
conduct by the owners, agents, officers or employees of Oregon Whitewater
Adventures[.]” Oregon Whitewater Adventures Release, App-9. In the
whitewater context, the release notes that one is assuming the risks of “guide
decision making, including that a guide may misjudge terrain, weather, trail or
river route locations, and water level, risks of falling out of or drowning while
in a raft and such other risks[.]” 1d. In these cases, one is consciously and

literally placing one’s life in the hands of another’s judgment, skill, equipment,



and preparation, and is asked to waive the normal claims for damages if the
other person makes a mistake under stress.

But full releases of liability are not restricted to activities in which the
consumer must depend upon another person’s split-second life-or-death
decisions and experience such as hang gliding and whitewater rafting. Releases
are also found in fields where there is simply a possibility of harm given the
uncontrolled nature of the activity.!! This trend has also appeared in activities
where entities demand a full release of their own negligence for environments
over which these entities exercise a great deal of control, such as indoor

activities.> Full releases of liability are also cropping up around mundane

11 U.S. Dressage Federation, App-10 (“This waiver and release is effective
even if the injury, death or damage to person or property is caused by, or
contributed to by, actions or failure to act of the Event Sponsor and which
actions or inactions constitute ordinary negligence or a violation of any
applicable law pertaining to equine activity liabilities.”); Speedway Drivers
Release, App-11 (“Hereby agrees to indemnify and save and hold harmless the
releasees and each of them from any loss, liability, damage, or cost they may
incur due to the presence of the undersigned in or upon the restricted area or in
any way competing, officiating, observing, or working for, or for any purpose
participating in the event and whether caused by the negligence of the releasees
or otherwise”); OBRA waiver, App-12 (“I hereby assume all of the risks of
participating and/or volunteering in this event. | realize that liability may arise
from negligence or carelessness on the part of the persons or entities being
released, from dangerous or defective equipment or property owned, maintained
or controlled by them or because of their possible liability without fault.”).

1224 Hour Fitness Release, App-13 (“In consideration of your acceptance of
the benefits under this agreement you understand and voluntarily accept this
risk and agree that 24 Hour ... will not be liable for any injury, including,
without limitation, personal, bodily, or mental injury, economic loss or any



activities involving no substantial “inherent” risk at all if performed with

reasonable care, like photography outings and mushroom hunts.** Some

damage to you, your spouse, guests, unborn child, or relatives resulting from
any negligence of 24 Hour or anyone on 24 Hour’s behalf or anyone else
whether related to exercise or not”); LA Fitness Release, App-14-16 (“Member
hereby releases and holds LA Fitness ... employees, and agents harmless from
all liability to Member, Member's children ... and next of kin for any loss or
damage, and forever gives up any claim or demands therefore, on account of
injury to Member's person or property, including injury leading to the death of
Member, whether caused by the active or passive negligence of LA Fitness or
otherwise, to the fullest extent permitted by law”); Sky High Portland Release,
App-17 (release “includes, without limitation, claims which allege or prove that
the incident was caused by the Released Parties’ sole negligence and/or claims
which allege or prove that the incident was caused solely or partly due to
negligent design, construction, condition, maintenance, or repair of the
equipment or facilities”) (reformatted all capitals); City of Portland Rock Wall
Release, App-18 (participant “do[es] voluntarily agree to indemnify, release,
hold harmless and discharge the City of Portland, its Officers, employees and
agents from any and all claims, demands, or causes of action, of whatsoever
nature, which are in any way connected with the participation of the minor child
listed below in the use of the City of Portland’s climbing walls, including
vehicles, equipment or facilities”); Urban Monkey Waiver, App-19-20 (“1
hereby voluntarily release, forever discharge, and agree to indemnify and hold
harmless Urban Monkey from any and all claims, demands, or causes of actions
which arise in any way from my activities at Urban Monkey's facilities,
including any such claims, demands, or causes of action alleging negligent acts
or omissions by Urban Monkey.”); Habitat For Humanity Release, App-21
(“Volunteer understands that this Release discharges Habitat from any liability
or claim that the volunteer may have against Habitat with respect to any bodily
injury, personal injury, illness, death, or property damage that may result from
Volunteer’s Activities with Habitat, whether caused by the negligence of
Habitat or its officers, directors, employees, or agents or otherwise™).

13- Oregon Mycological Society Release, App-22 (“I further promise not to file
a lawsuit or make a claim against any of the persons listed above, even if they
negligently cause me or any minor children under my care injury or loss.”);
Photography Workshop Release, App-23 (“On behalf of myself and my
personal representatives, heirs, executors, administrators, agents and assigns, |



organizations demand a blanket release without specifying any particular
activity.!* Consumers are rapidly losing the protection of negligence law, and
entities are absolving themselves of the responsibility to make their operations
safe.

Thus, by the creeping spread of industry practice, cut-and-paste forms,
and/or overzealous risk management, consumers who wish to participate in
physical activities, but do not wish to waive all rights for another person’s

negligence, are left with no choice but to stay home. These releases hollow out

hereby release and discharge in advance Company (and its owners, employees,
instructors, agents, representatives and assigns) from any and all liability, even
if that liability arises out of negligence and/or carelessness on the part of the
persons or entities mentioned above.”); Different Area Same Hunt Release,
App-24-25 (signatory agrees to “Indemnify and Hold Harmless the entities or
persons mentioned above from any or all liabilities or claims made as a result of
my participation in this event, whether caused by the negligence of the releases
or otherwise.”) (scavenger hunt).

14 Assemblies of God Release, App-26-27 (release of “any claim that I may
have against [Assemblies of God] as a result of my child’s physical injury or
illness during my child’s participation in the event activities. This release of
liability is also intended to cover all claims that members of my family, estate
or heirs, representatives or assigns may present against the Assemblies of God,
employees, ... and agents. A claim may be based upon the sole and exclusive
negligence of the Assemblies of God[,]” with the activities being “any number
of activities, some which include, but not limited to a scavenger hunt, water
sports, and other games.”); Ecological Society of America Release, App-28-29
(“I waive, release, and discharge the entities or persons mentioned in this
paragraph from any and all liability, including but not limited to, liability
arising from the negligence or fault of the entities or persons released, for my
death, disability, personal injury, ... or actions of any kind which may hereafter
occur to me including my traveling to and from this activity or event.”)



the very notion of responsible business practices and civil justice for
consumers. To allow exculpatory clauses to stand in situations where the
foreseeable negligence of the entity can result in dire or even lethal harm to
individuals through no fault of their own runs counter to basic justice. These

releases are, in a word, unconscionable.

I1l. THE COURT’S POWER TO DECLARE UNFAIR CONTRACT PROVISIONS
UNCONSCIONABLE AND THEREFORE VOID OR UNENFORCEABLE.

Contract law throughout Anglo-American legal history has never been
purely caveat emptor. Unconscionability has long acted as a check on the
amoral marketplace that is rationally geared only toward profit. The core
purpose of unconscionability doctrine is to allow courts to determine if a

contact provision is “fair,”*® and ultimately if it should be enforced.’® As such,

15 Amy J. Schmitz, Embracing Unconscionability's Safety Net Function, 58
ALA L REvV 73, 74 (2006):

Unconscionability therefore survives to protect these fairness
norms. The history and philosophy underlying the doctrine's
conception show that it serves an important role of protecting
humanity's natural, or innate, sense of ‘“fairness” that defies
formulaic definition or intellectualized rigidity. The doctrine
therefore serves as a flexible safety net which courts can use to
address contracts that offend these fairness norms, even when
other contract defenses such as mistake, fraud, or duress would
not provide relief.

16 Daniel D. Barnhizer, Inequality of Bargaining Power, 76 U CoLo L REv
139, 241 n230. (Winter, 2005), (citing “Evelyn L. Brown, The Uncertainty of

10



unconscionability is an equitable doctrine in which courts act as the arbiters of
the limits on the right to contract. Jeffreys v. Weekly, 81 Or 140, 149, 158 P
522 (1916) (“The difference between the real area and that supposed by the
purchaser is so great that it would be unconscionable to uphold the contract; and
the plaintiff was entitled to rescind’’). Compare Kelly v. Widner, 771 P2d 142,
144-45 (Mont. 1989) (“A release is governed by contract law, and may be
rescinded for the same reasons which allow rescission of a contract. The
validity of a release may be challenged therefore on the basis of
unconscionability.... Unconscionability is an equitable doctrine, without a

succinct or precise definition”).

U.C.C. Section 2-302: Why Unconscionability Has Become a Relic, 105 Com L
J 287, 289-90 (2000) (discussing development and history of unconscionability
doctrine); William B. Davenport, Unconscionability and the Uniform
Commercial Code, 22 U MiamiI L REv 121, 124-25 (1967) (“The notion of
unconscionability, although that word was not then used to describe it, may be
traced in the English common law at least as early as 1663.” (citing James v.
Morgan, 83 Eng. Rep. 323 (1663) (refusing to enforce contract calculating
purchase price of horse based upon 2 pence for first nail in horse's shoes,
doubled for each of additional 31 nails))); Carol B. Swanson, Unconscionable
Quandary: U.C.C. Article 2 and the Unconscionability Doctrine, 31 NM L Rev
359, 361 (2001) (“Two centuries before the [U.C.C.] made the
unconscionability doctrine available at law, the courts had woven public policy
and ideas from equity and tort into innovative principles that would save
consumers from unfair bargains.”); [Kevin M. Teeven, Decline of Freedom of
Contract Since the Emergence of the Modern Business Corporation, 37 ST.
Louis U L.J 117, 136-43 (1992)], (surveying history of unconscionability
doctrines since fifteenth century)”).

11



12

Oregon common law does not have a set definition for
unconscionability.!” However, in applying the Uniform Commercial Code,
Oregon has adopted the standard found in the official comments to the Code:

The basic test is whether, in the light of the general commercial

background and the commercial needs of the particular trade or

case, the clauses involved are so one-sided as to be

unconscionable under the circumstances existing at the time of

the making of the contract.
W.L. May Co. v. Philco-Ford Corp., 273 Or 701, 707, 543 P2d 283 (1975),
quoting Uniform Commercial Code § 2-302 (ORS 72.3020), Comment 1.
Unconscionability under the UCC is assessed by the court, looking at
conditions at the time of contract formation. W.L. May, 273 Or at 707.

“Thus, the doctrine applies to contract terms rather than to contract
performance.” Best v. United States Nat'l Bank, 303 Or 557, 560, 739 P2d 554
(1987). Nearly a decade after W.L. May, this Court extended the policy

embodied in the UCC regarding the unconscionability of abusive liquidated

17 Amy J. Schmitz, Embracing Unconscionability's Safety Net Function, 58
ALALREV at 74:

In this way, unconscionability’s resistance to a “lawyer-like
definition” is integral to its function in contract law. ... It is the
doctrine's flexibility that has fueled its survival in the wake of
contract law's return to cabined, and sometimes cruel, focus on
strict contract enforcement and economic efficiency.



damages provisions to the forfeiture of earnest money in contracts for the sale

of real property:

Insofar as policy choice is concerned, enactment of the statute

makes the choice, or choices, by the constitutional department

of state government that is responsible to the people for that

kind of choice.

It is true that the legislature’s choice, by its terms, applies

only to contracts for the sale of goods, but we are unable to

perceive any good reason for not using that same rule as the

initial point of departure for analyzing the validity of

provisions for liquidated damages in contracts in general.
Illingworth v. Bushong, 297 Or 675, 692, 688 P2d 379 (1984) (emphasis
added). Prior to Illingworth, the Court had approached such provisions from an
unconscionability perspective at least in part. E.g. Salem v. Anson, 40 Or 339,
345, 67 P 190 (1902) (court will not enforce a liquidated damages provision if
“it so manifestly exceeds the actual injury suffered as to be unconscionable™)
(overruled on other grounds Dean Vincent, Inc. v. McDonough, 281 Or 239,
574 P2d 1096 (1978)). From this Court’s rulings, the Court of Appeals has held
in the consumer context that “substantial disparity in bargaining power,
combined with terms that are unreasonably favorable to the party with the
greater power may result in a contract or contractual provision being

unconscionable. ... The substantive fairness of the challenged terms is always

an essential i1ssue.” Vasquez-Lopez v. Ben. Or., Inc., 210 Or App 553, 567, 152

13
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P3d 940 (2007) (quoting Carey v. Lincoln Loan Co., 203 Or App 399, 422-23,
125 P3d 814 (2005)); Restatement (Second) Contracts, § 208 comment a.

Prior to review being granted in this case, however, this Court has not
discussed the role of unconscionability specifically in the context of consumer
activities contracts. In the 220 cases from this Court even mentioning the term
“unconscionable” or “unconscionability,” there is very little case law outside
the context of employment, real estate transactions, the commercial sale of
goods, and banking.'® Releases of liability in exchange for participation in
activities or for direct consumer services present unique issues of contract
interpretation and public policy. Application of unconscionability here must
resort to history, analogy and the general principles of unconscionability found

in Oregon tort and contract law.

18 The Court mentioned but did not reach the issue of unconscionability in the
consumer service context of cemetery services:

It may be that the enforcement of Rule 10 as a part of the
purchase agreement would also be unconscionable under an
“adhesion contract” or “uncommunicated terms” theory, but we
decline to reach that question because it was not raised by the
plaintiff at trial or on appeal.

Bash v. Fir Grove Cemeteries, Co., 282 Or 677, 686 n6, 581 P2d 75 (1978).



Applying unconscionability here involves an examination of two facets
of the doctrine: (1) unconscionability’s role in preventing unfairness; and (2)

the application of public policy concerns as set out in the ski activities statute.'®

A.  DETERMINING “FAIRNESS” UNDER UNCONSCIONABILITY
DOCTRINE IS FACT DEPENDENT, AND BASED ON THE EQUITIES OF
THE PARTICULAR CASE.
Unconscionability is not a rigid, technical doctrine in which a court
checks certain boxes and arrives at a predictable and broadly repeatable
solution. Rather, unconscionability takes a contract and runs it through a prism

of what the court considers “fair” given the mores and standards of the day.?

Unconscionability’s roots run to the foundations of Western legal thought

19 A third potential aspect of unconscionability—that of the release being
overly broad and/or not specific enough as to Mt. Bachelor’s own negligence—
Is also a concern. See Farina v. Mt. Bachelor, Inc., 66 F3d 233 (9th Cir 1995)
(discussing impropriety of demanding complete waiver from all claims
whatsoever). However, because that issue merely presents a question of proper
drafting of such a release—not whether a full release of negligence is
permissible in such situations—Amicus OTLA does not address it here.

20 What was acceptable to this Court at one point can, in the span of only 18
years, become an intolerable provision. Compare Real Good Food Store, Inc. v.
First Nat'l Bank, 276 Or 1057, 1061-64, 557 P2d 654, 657 (1976) (rejecting
limitation on liability for deposits placed in night depository) with Irish &
Swartz Stores v. First Nat’'l Bank, 220 Or 362, 377, 349 P2d 814 (1960)
(upholding exculpatory provision for deposits placed in night depository). Real
Good Food Store went to great pains to distinguish Irish & Swartz Stores on the
basis of “delivery” of the night deposit, but that technical exercise in no way
lessens the import of the Court’s move toward greater protection of consumers.

15



through the “just price” theory of the Middle Ages, and possibly as far back as
the “fair exchange” principles articulated by Aristotle in Nichomachean Ethics.
Randy E. Barnett, A Consent Theory of Contract, 86 CoLum L RevV 269, 283-84
n55, n56 (1986), citing R. Ely, OUTLINES OF ECONoMIcCs 827 (5th ed. 1930);
Avristotle, NICHOMACHEAN ETHICS 125 (M. Ostwald trans. 1962). As Professor
Barnett described, the notion of the law upholding simple fairness in contracts
finds its expression specifically in the modern doctrine of “unconscionability.”
Id. at 284 n58, citing Restatement (Second) of Contracts § 208 comment ¢
(1979) (“Theoretically it is possible for a contract to be oppressive taken as a
whole, even though there is no weakness in the bargaining process”). Fairness
Is the pole star of unconscionability.

By way of example, one of the first cases from this Court discussing
unconscionability involved the attempted payment of interest on a secured note,
the note holder avoiding the completion of that payment, and then the note
holder attempting to seek default payment of the entire note for failure to pay.
Adams v. Rutherford, 13 Or 78, 81-82, 8 P 896 (1885). This Court stated, “the
attempt to take advantage of it in the manner in which the appellant is
endeavoring to, under the circumstances disclosed by the evidence, is
unconscionable; and if a court of equity were to aid in carrying out a scheme
that would enable one party to gain an undue advantage over another, it would

abuse the important mission intrusted [sic] to it.””). 1d. at 84. Likewise, a year

16



later, this Court quoted the Michigan Supreme Court with approval upon
modifying a mortgage foreclosure and disallowing liquidated attorney fees,
holding: “Parties may make and carry out any agreement they please, which
does not affect the public or the rights of third persons; but in case of dispute
they must not expect the courts to enforce any unconscionable bargain they may
have thought proper to make.” Balfour v. Davis, 14 Or 47, 53, 12 P 89
(1886).2! Fairness is not simply an aspiration in contracting, it is the key to
judicial enforcement of the resulting agreements.

Over the ensuing three-quarters of a century, the Court relied on
unconscionability to reject provisions in property transactions and foreclosures,
rescind liquidated damages and fees, and prevent the taking advantage of
scriveners’ errors in contracts. E.g. Sherman v. Glick, 71 Or 451, 462, 142 P
606 (1914) (rescission for grossly inadequate consideration); In re Richards,
202 Or 262, 264, 274 P2d 797 (1954) (attorney contingent fee contract

rescinded as unconscionable); Rushlight Automatic Sprinkler Co. v. Portland,

21 As the Montana Supreme Court aptly stated:

The modern trend is to set aside releases of personal injury
claims in situations where the facts, when finally known, present
an unconscionable result because of the equitable principle of
doing justice under the circumstances of each case.

Kelly, 771 P2d at 145 (quoting Scherer v. Ravenswood Hosp. Med. Ctr., 388
NE2d 1768, 1271 (1l Ct App 1979)).



189 Or 194, 245, 219 P2d 732 (1950) (city could not take advantage of obvious
scrivener’s error). In the nearly 100 unconscionable contract cases prior to
application of the UCC standard in 1975, the court resorted to its own
experience and the perception of the justices of this Court to determine whether
a deep unfairness was wrought against one of the parties. E.g. R. C. A,
Photophone, Inc. v. Sinnott, 146 Or 456, 459, 30 P2d 761 (1934) (refusing to
require repayment of a note when the lender had also repossessed the
equipment against which the note was secured, stating “plaintiff could merely
install the equipment and, upon default in the first weekly payment by
defendant, repossess it and recover the full amount of the unpaid balance. Such
would, indeed, be an unconscionable contract). At times, this determination
was simply couched in the more generic term “public policy”—hence the
overlap talked about in Restatement § 208. See In re Estate of Schultz, 220 Or
350, 358, 348 P2d 22 (1959) (out of state common law adoption agreement that
failed to meet Oregon standards “would be invalid in Oregon as offensive to our
moral standards or here regarded as injurious to the public welfare”).
Unconscionability therefore grants flexibility to the courts to define when a
contract goes beyond sound American notions of propriety or fair play.
Because unconscionability is a fundamentally equitable doctrine, the
Court of Appeals erred in structuring its analysis along a rigid elements-based

test, and looking through a narrow range of select authority. The procedural
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unconscionability here (or at the very least serious procedural infirmity) is not
avoided merely because it occurs “in the context of recreational activities[,]”

Bagley v. Mt. Bachelor, Inc., 258 Or App at 407, because this Court has never
limited unconscionability to so-called “essential” services.?? Nor is “procedural
unconscionability” a necessary factor in the unconscionability analysis.

So too, the Court of Appeals centered its “substantive unconscionability”
discussion in this case around its recreational aspects, citing to New Jersey law
that stated, “[if the consumer refuses to sign a release, ] [t]he skier merely faces

the prospect of a ski-less weekend.” Bagley, 258 Or App at 409 (citation and

22 The Court of Appeals seems to have limited procedural unconscionability
in adhesion contracts to essential services through an incorrect reading of this
Court’s precedent in Real Good Food Store, Inc.—a case based primarily on a
bank’s non-delegable duty as a bailee. Compare Mann v. Wetter, 100 Or App
at 187-88 (“The economic advantage, if any, that a small business that provides
a non-essential service may have over its customers will not create unequal
bargaining power, because the customers have a multitude of alternatives™),
with Real Good Food Store, Inc. v. First Nat'l Bank, 276 Or at 1061-64 (“both
the safe deposit and the special ‘deposit’ business of a bank are integral parts of
the business of banking with the bank as a bailee™) (citing Restatement of
Contracts 8 575(1) (bailees); Restatement (Second) of Torts 8§ 496B (no
assumption of risk defense for public services)). Although this Court in Real
Good Food Store mentioned the public service nature of the bank’s function (by
comparing banks to common carriers and utilities), there was no discussion of
unconscionability at all, and little if any public policy discussion apart from the
bank’s role as a bailee. 276 Or at 1061. Additionally, as seen above in the
discussion of releases, there are no alternatives for a skier or snowboarder in
Oregon who wishes to avoid these blanket waivers of liability. “Take-it-or-
leave-it” is exactly what the plaintiff faced here with the choice between “sign
the release or don’t snowboard anywhere in Oregon,” so the “multitude of
alternatives” alluded to in Mann v. Wetter, 100 Or App at 188, does not exist.
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internal quotation marks omitted). The fact that an unfair agreement is for a
recreational activity (albeit one with professional implications for “expert”
snowboarders such as the plaintiff) does not make the agreement any more
palatable from an unconscionability perspective. Nor is the prospect of “a ski-
less weekend” something that can be considered de minimus in Oregon, where
skiers and snowboarders are subjected to ski releases nearly two million times a
year. See University of Oregon, Oregon Skier Profile and Economic Impact
Analysis, at 49 (December 2012) (2010-11 season).? Instead, it means that
two million times a year, consumers run the risk of a lifetime disability caused
by a business entity’s negligence without any legal recourse. Such a situation is

harsh, unfair, and intolerable.

B. PuBLIc PoLicYy CONSIDERATIONS IN THIS CASE FAVOR THE
APPLICATION OF UNCONSCIONABILITY DOCTRINE.

Public policy considerations under an unconscionability analysis also
compel invalidation of the Release here. As noted in the Restatement,

unconscionability “overlaps with rules which render particular bargains or

23 University of Oregon, Community Service Center, Oregon’s Ski-Snowboard
Industry Carves a $482 Million Impact,
http://blogs.uoregon.edu/cscenter/tag/oregons-winter-sports/ (“The ski and
snowboarding experience in Oregon is unique in that all but one of the state’s
main ski areas are located on public lands managed by the U.S. Forest
Service”). Mt. Bachelor is one of the resorts on public lands.
http://www.mtbachelor.com/winter/mountain/company_info/history (Defendant
Mt. Bachelor is leasing land from the U.S. Forest Service).



http://blogs.uoregon.edu/cscenter/tag/oregons-winter-sports/
http://www.mtbachelor.com/winter/mountain/company_info/history

terms unenforceable on grounds of public policy. ... Particularly in the case of
standardized agreements, the rule of this Section permits the court to pass
directly on the unconscionability of the contract or clause rather than to avoid
unconscionable results by interpretation.” Restatement (Second) Contracts, §
208, comment a. See also Motsinger v. Lithia Rose-Ft, Inc., 211 Or App 610,
624, 156 P3d 156, 165 (2007) (quoting Restatement § 208, comment a). An
examination of public policy is justified in unconscionability analysis given the
fluidity of unconscionability and the fairness concerns underpinning the
doctrine. Cone v. Gilmore, 79 Or 349, 353, 155 P 192 (1916) (stating in the
context of an unconscionability challenge to an attorney fees contract provision,
“[t]he question of whether or not a particular contract is void as being against
public policy must be determined largely by the facts of the particular case, and,
If the agreement is one that tends to the injury of the public or is inconsistent
with sound morality, it will be condemned by the courts; otherwise, it will be
upheld”).

Typically, “agreements to exonerate a party from liability or to limit the
extent of the party's liability for tortious conduct are not favorites of the courts
but neither are they automatically voided.” K-Lines, Inc. v. Roberts Motor Co.,
273 Or at 248 (enforcing provision preventing commercial buyer’s claim for
consequential damages). See also Herrick v. Barzee, 96 Or 357, 363, 190 P 141

(1920) (““As the habits, opinions, and wants of a people vary with the times so
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public policy may change with them.... [Contracts] are not to be held void as
being contrary to public policy, unless they are clearly contrary to what the
legislature or judicial decision has declared to be the public policy, or they
manifestly tend to injure the public in some way.”) (citation and internal
guotation marks omitted). Thus, contracts may be voided for public policy
where they violate statutory provisions, but also where they offend community
standards as determined by the court—i.e. unconscionability. See Uhlmannv.
Kin Daw, 97 Or 681, 688-89, 193 P 435 (1920) (“An illegal agreement does not
attain to the dignity of a contract, within the meaning of the term ‘contract’ as
legally defined, because it is void, and therefore unenforceable.... An
agreement is illegal if it is contrary to law, morality or public policy[.]”).

To determine Oregon policy, the Court looks to “the constitution and
statutes[,] and ... the decisions of the courts[.]” School Dist. No. 1, Multnomah
County v. Teachers’ Ret. Fund Ass'n, 163 Or 103, 108-09, 95 P2d 720 (1939).
The most notable articulation of public policy in the snow sports field is
unquestionably the ski activities statute, ORS 30.970—30.990. In particular,
the ski activities statute sets the limits of a ski resort’s immunity and envisions
that resorts will be liable for some injuries. Two aspects of the ski activities
statute stand out in determining the effect of Oregon policy on liability releases:
(1) the legislative history of the act, and the disclaiming of release from liability

by proponents of the legislature—something that would not be needed if
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releases were available; and (2) the requirement in the act that an injured skier
give notice before bringing suit against a resort.

The legislative history of the skiing activities statute is replete with the
consistent refrain from ski industry representatives that this bill was not an
attempt by them to “duck their responsibility or pass off their negligence,” as
stated by Mr. Keith Petrie, then-General Manager of Multipor Ski Bowl, but
rather:

an effort to clarify responsibilities of the individual skier. It is in

the areas where the operator has no actual control over what the

skier actually does and in the skier’s day to day decisions of what

he does while he is skiing.

SB 329 (1979), House Judiciary, Testimony of Keith Petrie, May 24, 1979, at 2
(emphasis added). The testimony from the supporters of the bill was that it
would cover those “inherent risks only, not additional [sic]. It does not exclude
negligence.” SB 329, Senate Agriculture, comments from Darrel Johnson,
Oregon Ski Area Operators lobbyist, April 19, 1979, at 1 (emphasis added). If
the resorts themselves disclaimed the attempt to avoid negligence in the statute,
what policy is furthered by allowing the resorts to do so when facing individual
consumers that lack any alternative choice in the Oregon snow sports market?

Indeed, the House Committee postulated that resort operators remained

responsible even for inherent, natural dangers hidden by the terrain itself:

REP. FROHNMAYER stated that rocks and stumps are listed as
inherent risks. By identifying those as risks of skiing, he asked if



that meant that the ski area operator has no obligation to put up
cross stands and poles in front of it.

REP. LOMBARD replied that it did not. In the strict legal sense,

in contemplation of the operation of the ski area, during the day

snow will be scraped away and rocks will bear out. Things like

that happen and are to be anticipated. On the other hand, if there

Is a boulder or stump over a particularly large mogul, there is no

guestion in the minds of the members of the committee that there

IS an obligation and duty on the part of the ski area operator to

mark those kinds of obstructions.
SB 329 (1979), House Judiciary, comments by Representatives Frohnmayer and
Lombard, June 8, 1979, at 7 (emphasis added). Where resorts were thought to
be required to mark dangerous natural terrain, how much more apparent would
it have been to the Legislature in 1979 that a ski resort can and should be held
liable for improperly constructing a dangerous terrain feature? If the Release
here is not simply void on public policy grounds alone,?* the public policy
expressed by the Legislature in passing the bill makes it unconscionable for

resort operators to shirk the responsibility to make their runs safe, particularly

the terrain park jumps they create.?®

24 See Inre Leisure, 336 Or 244, 253, 82 P3d 144 (2003) (“Statutory rights
may be waived, but only to the extent that they serve no broader public policy
but are directed solely to the protection of the individual who purports to waive
them”); Huff v. Bretz, 285 Or 507, 518, 592 P2d 204 (1979) (where statute
required an application to be filed with the State to change location of a water
diversion, any contract that allowed such a diversion without an application was
void as against public policy)..

25 E.g. Morgan v. State, 90 NY2d 471, 488, 685 NE2d 202, 210 (N.Y. 1997)
(“a torn net 1s not an ‘inherent’ part of the game of tennis in and of itself, he

24
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The requirements that skiers notify resorts of injuries, and that resorts
inform skiers of their responsibility to notify the resort about injuries, further
bolster the idea that resorts should not be allowed to escape liability for the non-
inherent risks of snow sports. See ORS 30.980(1), (5). The Legislature
implicitly recognized that resorts would remain liable for some injuries suffered
by guests. This indication of public policy is certainly more clear than the legal
Immunity noted by the Court of Appeals as a basis for upholding the release on
substantive grounds. The Court of Appeals cited to Oregon’s recreational
immunities statute and suggested that “it would be counterintuitive to hold that
a contract with the same operative effect as that statutory scheme is void as
contrary to public policy.” Bagley, 258 Or App at 406 n8. But as noted in the
petition for review, the recreational immunity statute cannot be used as a guide
for public policy here when the statue does not apply to for-profit ventures.
ORS 105.688(2)(a) (immunity applies only if the owner “makes no charge for
permission to use the land”). See Coleman v. Oregon Parks & Rec. Dep’t, 347
Or 94, 102, 217 P3d 651 (2009) (even when charging for a use other than what
caused the injury, “the state made a charge for permission to use Tugman Park

and thus forfeited recreational immunity”).

should not be deemed legally to have assumed the risk of injuries caused by his
tripping over it”).
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Indeed, without liability, ski resorts have no financial incentive to ensure
that their terrain park features are safe. Considered strictly from an economic
loss and market point of view, as rational actors, that means that resorts will not
take the necessary steps to ensure the reasonable safety of these features. The
proliferation of dangerous terrain park features is becoming noticed in the
media as more and more individuals suffer catastrophic injury because of
poorly designed and/or patently dangerous terrain features. Elyce Kirchner,
Jeremy Carroll, and Kevin Nious, Safety Concerns at Ski Resorts: Rising
concerns about the design of terrain park jumps, NBC Bay Area,

http://www.nbcbayarea.com/investigations/Terrain-Park-Jump-Safety-

Concerns-187991391.html (Wednesday, Jan 23, 2013) (last visited February 25,

2014). So too in the recent Winter Olympics, it quickly became apparent that
the freestyle runs were injuring athletes and would have to be redesigned for

actual use, even when used by the best skiers and snowboarders in the world.
New York Times, Officials Scramble to Modify Slopestyle Course After

Accident, http://www.nytimes.com/2014/02/04/sports/olympics/snowboard-

course-will-change-after-athletes-complain-of-danger.html?_r=0 (Monday,

February 3, 2014) (last accessed February 25, 2014).
However, because Oregon ski resorts all utilize blanket releases of their
own negligence, there is simply no financial pressure that can be brought to

bear against any of them, and instead, the consumer is left bearing both the risk


http://www.nbcbayarea.com/investigations/Terrain-Park-Jump-Safety-Concerns-187991391.html
http://www.nbcbayarea.com/investigations/Terrain-Park-Jump-Safety-Concerns-187991391.html
http://www.nytimes.com/2014/02/04/sports/olympics/snowboard-course-will-change-after-athletes-complain-of-danger.html?_r=0
http://www.nytimes.com/2014/02/04/sports/olympics/snowboard-course-will-change-after-athletes-complain-of-danger.html?_r=0

of injury and the devastating financial burdens for a hazard created by the resort
operators. To design a course for the public and then exempt oneself from
liability for design flaws is unconscionable under the public policy of “resort
responsibility” embodied in the ski activities statute (and testified to by industry
representatives in its legislative history). This this Court should refuse to
enforce as unconscionable a release relieving liability for ill-designed terrain
park jumps that the resorts themselves constructed.

So too, the UCC standard makes a case for voiding releases of ski
resorts’ own negligence in creating risks not “inherent” in the sport. W.L. May
Co. was the first case from this Court to assess the unconscionability provision

of the UCC, ?® and it did so along “procedural” and “substantive” lines.?’ See

26 ORS 72.3020 provides:

(1) If the court as a matter of law finds the contract or any clause
of the contract to have been unconscionable at the time it was
made the court may refuse to enforce the contract, or it may
enforce the remainder of the contract without the unconscionable
clause, or it may so limit the application of any unconscionable
clause as to avoid any unconscionable result.

(2) When it is claimed or appears to the court that the contract or
any clause thereof may be unconscionable the parties shall be
afforded a reasonable opportunity to present evidence as to its
commercial setting, purpose and effect to aid the court in making
the determination.

2T The procedural/substantive dichotomy for unconscionability set out by the
Court of Appeals in this case attempts to systematize the inherently
unstructured and fact dependent common law application of unconscionability.
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273 Or at 707. The Court of Appeals extended these concepts to common law
unconscionability generally using the precedent of Best v. United States Nat’l
Bank, 303 Or 557. Best, in dicta, discussed that UCC dichotomy and the
procedure of examining contract terms at the time of formation in the merchant
to merchant services context. See 303 Or at 560 (“The doctrine of
unconscionability, however, is largely inapplicable to this case, and, to the
extent that it may apply, we conclude that the fee set by the Bank was not
unconscionable”) (emphasis added).?®

The UCC provision on the unconscionability of personal injury
limitations would likely void the Release at issue here, or at least require a
strong showing from Mt. Bachelor that the Release was not unconscionable.

See ORS 72.7190(3)% (“Limitation of consequential damages for injury to the

The distinction flows from a 1967 law review article. Arthur Allen Leff,
Unconscionability and the Code — The Emperor’s New Clause, 115 U PA L
REV 485, 487 (1967). While certain aspects of contract formation are indicative
of unfairness (such as adhesion contracts), no case from this Court has ever
indicated that there are any prerequisites for unconscionability.

28 The only case from this Court since Best to mention unconscionability as a
contract doctrine was in a UCC case, in what was another brief aside, two years
later. Utility Equip., Inc. v. Morbark Indus., Inc., 308 Or 209, 217, 779 P2d 139
(1989). In Utility Equipment, this Court noted that unconscionability was
again inapplicable in the case, stating “Utility offers no persuasive explanation
as to why it is not bound by the warranty's limitations or why it may avoid them
on the grounds of unconscionability[.]” 308 Or at 217, citing ORS 72.7190.

29 ORS 72.7190 provides:
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person in the case of consumer goods is prima facie unconscionable™). Upon
making that showing, the burden would then shift to the defendant to prove that
the release was not unconscionable. E.g. Hughes v. Heppner Lumber Co., 205
Or 11, 30, 283 P2d 142 (1955) (“When a plaintiff has made out a prima facie
case, the burden of going forward with the evidence will be shifted to
defendant). However, this Court has not yet applied that policy to consumer

activities contracts. Yet under the UCC, if the skier or snowboarder was buying

(1) Subject to the provisions of subsections (2) and (3) of this
section and of ORS 72.7180 on liquidation and limitation of
damages:

(@) The agreement may provide for remedies in addition to
or in substitution for those provided in this chapter and
may limit or alter the measure of damages recoverable
under this chapter, as by limiting the buyer's remedies to
return of the goods and repayment of the price or to repair
and replacement of nonconforming goods or parts; and

(b) Resort to a remedy as provided is optional unless the
remedy is expressly agreed to be exclusive, in which case
it is the sole remedy.

(2) Where circumstances cause an exclusive or limited remedy
to fail of its essential purpose, remedy may be had as provided in
the Uniform Commercial Code.

(3) Consequential damages may be limited or excluded unless
the limitation or exclusion is unconscionable. Limitation of
consequential damages for injury to the person in the case of
consumer goods is prima facie unconscionable but limitation of
damages where the loss is commercial is not.

29
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an assembly kit for terrain features, and suffered this injury after the proper
construction of those features, there could be no limitation on the liability of the
manufacturer. No different result should obtain when the terrain features are

provided in-place to consumers by a ski resort.

IV. 1T1S UNCONSCIONABLE FOR A SKI RESORT TO DEMAND RELEASE OF
THE RESORT’S OWN NEGLIGENCE, PARTICULARLY WHEN IT CREATES
DANGERS APART FROM THE RISKS INHERENT IN SNOW SPORTS..

This Court has repeatedly cautioned about “the possibility of a harsh or
inequitable result that would fall on one party by immunizing the other party
from the consequences of his or her own negligence.” Estey v. MacKenzie
Engineering Inc., 324 Or 372, 376-77, 927 P2d 86 (1996); Commerce &
Industry Ins. v. Orth, 254 Or 226, 231-32, 458 P2d 926 (1969); Southern
Pacific Co. v. Layman, 173 Or 275, 279, 145 P2d 295 (1944). This Court could
search far and wide to find better example of such “a harsh and inequitable
result” than this case.

Unconscionability exists precisely to limit inequitable provisions in
contracting, and this contract posed far more detrimental consequences than
simply an economically bad deal. As a result of the form release agreement
here, there is no recourse for a young man, just entering adulthood, who had his

life utterly shattered (though mercifully not taken from him) by the poor design

of a recreational feature at a ski resort. The young man was skilled in his sport,
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and knew what he was doing, yet now must live his entire life paralyzed
through no apparent fault of his own. Moreover, he must bear the financial
burden that imposes, despite his lack of fault. Having been in operation for
decades and seen any number of injuries on its slopes, Mt. Bachelor could
readily anticipate this result at the time of contracting. Nonetheless, the resort
seeks to avoid any and all liability, even if it had been callously indifferent to
the safety of skiers and snowboarders in building the jump—if one accepts the
validity of this Release. The plaintiff furthermore had no competitive
alternatives in the market to this release anywhere in the State.

In narrowly circumscribing the unconscionability analysis, the Court of
Appeals here unduly constrained itself and the trial courts. Oregon as a policy
matter has relieved ski resorts from liability for harm where it arises from the
risks inherent in siding down a wooded mountainside at speed, but that policy
has never included—and was not intended to include—operator-created risks.
Indeed, the sponsors of the ski activities statute vehemently disclaimed any
attempt to avoid their responsibility where they created a danger. The public
policy limiting ski resort immunity to the inherent risks of snow sports serves as
a prudent guide for the unconscionability analysis.

It is a jury question in this case whether Mt. Bachelor made every
reasonable effort to minimize risk in its design of the jump that injured plaintiff,

or if it instead was simply indifferent to the consequences of its poor design on



its guests. No matter the ultimate result in this case, however, it remains that
the jury that should be allowed to make that determination, and not have the
entire issue decided by a stock, preprinted form that absolves the resort from all
but intentionally inflicted harm. It should further make no difference under the
law that the waivers are for “recreational” activities, or that alternative venues
for such activities might theoretically exist (even though in fact there are none).
The core of unconscionability doctrine is whether unfairness exists from the
contract itself, both its formation and performance, viewed as a whole. At its

foundation, the Release here was simply unconscionable.

V. CONCLUSION

Amicus Curiae OTLA respectfully requests this Court reverse the trial
court and Court of Appeals for the reasons stated above.

RESPECTFULLY SUBMITTED this 28th day of February, 2014.

ROGGENDORF LAW LLC

st Kristian R{)ﬂﬂemfarf

Kristian Roggendorf, OSB #013990
kr@roggendorf-law.com

(503) 726-5927

(503) 726-5911 (fax)

Counsel for Amicus Curiae Oregon Trial
Lawyers Association
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'\ Redmond

¥~ Habitat iver of Liabili
) for Humanity® Release and Waiver of Liability
PLEASE READ CAREFULLY! THISISA LEGAL DOCUMENT THAT AFFECTS YOUR LEGAL RIGHTS!

This Release and Waiver of Liability (the“Release’) executed on this day of ,20___, by

, (the“Volunteer”) in favor of Habitat for Humanity International, Inc., a nonprofit
corporation and Habitat for Humanity in Redmond, Oregon a nonprofit corporation, their directors, officers, employees,
and agents (collectively, “Habitat”).

The Volunteer desires to work as a volunteer for Habitat and engage in the activities related to being a volunteer (the
“Activities’). The Volunteer understands that the Activities may include constructing and rehabilitating residential
buildings, working in the Habitat offices, working on other specific projects, and living in housing provided for volunteers
of Habitat. The Volunteer hereby fredly, voluntarily, and without duress executes this Release under the following terms:

Release and Waiver. Volunteer does hereby release and forever discharge and hold harmless Habitat and its successors
and assigns from any and all liahility, claims, and demands of whatever kind or nature, either inlaw or in equity, which
arise or may hereafter arise from Volunteer’s Activities with Habitat.

Volunteer understands that this Rel ease discharges Habitat from any liability or claim that the volunteer may have against
Habitat with respect to any bodily injury, personal injury, iliness, death, or property damage that may result from
Volunteer’s Activities with Habitat, whether caused by the negligence of Habitat or its officers, directors, employees, or
agents or otherwise. Volunteer understands that Habitat does not assume any responsibility for or obligation to provide
financial assistance or other assistance, including but not limited to medical, health, or disability insurancein the event of
injury or illness.

Medical Treatment. Volunteer does hereby release and forever discharge Habitat from any claim whatsoever which
arises or may hereafter arise on account of any first aid, treatment, or service rendered in connection with the Volunteer’s
Activities with Habitat.

Assumption of the Risk. The Volunteer understands that the Activities included work that may be hazardous to the
Volunteer, including, but not limited to, construction, loading and unloading, and transportation to and from the work
sites. Volunteer hereby expressly and specifically assumes therisk of injury or harmin the Activities and releases Habitat
from all liability for injury, iliness, death, or property damage resulting from the Activities.

I nsurance. Habitat for Humanity in Redmond carries no-fault VVolunteer Accidental Medical I nsurance and Volunteer
Disability Insurance to protect our Volunteers on our construction and other job sites. However, we make no assurances
that this is adequate to your needs. Each volunteer is expected and encouraged to obtain his or her own medical or health
insurance coverage.

Photographic Release. Volunteer does hereby grant and convey unto Habitat all right, title, and interest in any and all
photographic images and video or audio recordings made by Habitat during the VVolunteer’ s Activities with Habitat,
including, but not limited to, any royalties, proceeds, or other benefits derived from such photographs or recordings.

Other. Volunteer expressly agrees that this Release is intended to be as broad and inclusive as permitted by the laws of
the State of Oregon, and that this Release shall be governed by and interpreted in accordance with the laws of the State of
Oregon. Volunteer agrees that in the event that any clause or provision of this Release shall be held to be invalid by any
court of competent jurisdiction, theinvalidity of such clause or provision shall not otherwise affect the remaining
provisions of this Release which shall continue to be enforceable. Volunteer expressly agrees that Habitat may run any
background check deemed necessary. No person may volunteer who has been convicted of a crime of a sexual nature.
No person may volunteer who has been convicted, in the last seven years, of a crime of a violent nature or of theft or
burglary.

IN WITNESS WHEREOF, Volunteer has executed this Release as of the day and year first above written.

PLEASE FILL OUT PART 2 ON THE REVERSE SIDE ’

Volunteer: Witness:
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Oregon Mycological Society
Liability Release and Promise Not to Sue

| understand there is some risk in participating in a mushroom foray, field trip or other activity —
all those risks one assumes by being away from home, risks associated with moving about in
fields and woods, risks involved in eating wild mushrooms, risks of losing personal property by
theft or misplacement, and all other expected and unexpected risks.

In joining OMS or registering for or attending any OMS foray, field trip or other activity, | agree to
assume total responsibility during an event for my own safety and well-being and that of any
minor children under my care, and for the protection of my and their personal property.

| release The Oregon Mycological Society (OMS), its directors, officers, volunteers, contractors,
and all other persons assisting in the planning and presentation of an OMS foray, field trip or
other activity from liability for any sickness, injury, or loss, I, or any minor children under my
care, may suffer during an OMS foray, field trip or other activity or as a result of attending or
participating. | further promise not to file a lawsuit or make a claim against any of the persons
listed above, even if they negligently cause me or any minor children under my care injury or
loss.

Finally, | agree to hold The Oregon Mycological Society harmless from any liability it may incur
as a result of any damage to any property | may cause. This release and promise is part of the
consideration | give in order to participate in an OMS foray, field trip or other activity. |
understand it affects my legal rights. | intend it to apply not only to me but to anyone who may
have the right to make a claim on my behalf.

This liability release and promise not to sue remains in effect until revoked.

All adults in a family membership are required to sign this waiver.

Signature Print Name Date

Signature Print Name Date
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ASSUMPTION OF RISK, WAIVER AND RELEASE OF LIABILITY PP

To participate in any Mel & Janell Huffman Photography, Inc. (herein known as Company) workshop or training program,
you must sign and return an original, signed copy of this form to Company at the time of registration. This form must be
received prior to the start of the program you wish to register for.

Your application shall serve as a release of our liability and a complete assumption of all risks by you and your heirs,
administrator, executor, successors, and assign(s) for all family members and/or any persons accompanying you. By

attending one of our programs you agree to each and all of the following in connection with your participation in the
photography class or workshop conducted by Company.

1) I am a healthy adult, voluntarily participating in this class or workshop and I assume all risks of illness, injury, death,
damage and/or loss to myself or my property that might result.

2) On behalf of myself and my personal representatives, heirs, executors, administrators, agents and assigns, I hereby
release and discharge in advance Company (and its owners, employees, instructors, agents, representatives and assigns)
from any and all liability, even if that liability arises out of negligence and/or carelessness on the part of the persons or
entities mentioned above.

3) My assumption of risk, waiver and release of liability, including negligence, includes, but is not limited to: death, bodily
injury, illness, damage, theft and/or loss of personal property during said class/workshop which occurs as a result of
anything during the entire class/workshop. The following are some, but not all, of the possibilities: a) traversing uneven
ground, with or without photographic equipment in order to access off-road sites; b) natural hazards, such as, but not limited
to, steep cliffs, hazardous footing, busy roadways, dimly lit building interiors and exteriors, and/or poison oak; c)
transportation to and from locations; d) negligent instruction and/or supervision by any of the persons involved in the
class/workshop on behalf of Company.

Consent of Parent or Legal Guardian (if registrant is under 18 years of age): I certify I am the parent or legal guardian of
(minor child) , that my child is healthy and in adequate physical condition to
participate in the activities. I give my permission for him/her to participate in said class/workshop, and my child and I
assume all risks of illness, bodily injury, death, damage, theft and/or loss to my child/ward or personal property that might
result. I hereby execute on his/her behalf the Assumption of Risk, Waiver and Release of Liability.

In the event of an emergency, I authorize Company and its owners, employees, instructors, agents, representatives and
assigns to secure from any licensed hospital, physician, and/or medical personnel any treatment deemed necessary for my
minor child's/ward's immediate care and agree that I will be responsible for payment of any and all medical services
rendered.

This Agreement is intended to be as broad as is permissible under the laws of the State of Oregon, and this Agreement shall
be interpreted under the laws of the State of Oregon. If any portion of this Agreement is invalid and/or is declared to be
invalid by a Court of Law, the balance of the Agreement shall continue in full force and effect. In the event a lawsuit is filed,
I agree to do so only in the county of Washington in the state of Oregon and further agree that the substantive law of the
state of Oregon shall apply in that action without regard to the conflict of the rules of that state.

Shooting Conditions: Company schedules its events months in advance and does its best to predict the best times and
conditions for photography. However, I understand and stipulate nature is unpredictable and it is impossible for Company to
truly know what will happen. Therefore, I agree to hold Company harmless if conditions do not meet my expectations. This
includes, but is not limited to, weather, light, and growing conditions, rain, drought, lack of blooming, minimal color, lack
of water flow, and so forth.

Photos: I shall allow Company the rights to use photographs taken of me taking part in its classes, outings, or events as part
of its advertising and promotional campaigns including websites, brochures, etc. without reimbursement.

Mailing Lists & Privacy: I shall allow Company to place me on its mailing list and contact list to receive future news
and/or promotions. I, at any time, may inform Company to remove me from its mailing list. Company will not sell or share
any of my personal information to any other party unless I agree.

I have carefully read this Assumption of Risk, Waiver and Release of Liability, Including Negligence. I am aware that
both predictable and unpredictable risks are involved during the classes, workshops, tours and field outings
conducted on behalf of Company. I hereby agree to assume all of those risks and to release and hold harmless all of
the persons or entities mentioned above who through negligence or carelessness would otherwise be liable to me or to
my heirs or assigns for damages, or to my minor child or to my child's heirs or assigns.

Printed Name

Signed Dated
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DASH_./J.,}\ i

SUNDAY SEPTEMBER 13 2009

el - ——
Accident Waiver and Release of Liability

I, the undersigned, wish to participate in Different Area, Same Hunt (DASH), scheduled for 13
September 2009, in the city of Portland, Oregon.

I certify that I have adequately trained for this event and have not been advised against
participating in the event by a qualified medical person.

I acknowledge that this event carries with it the potential for injury. The risks include, but are not
limited to, those caused by terrain, facilities, temperature, weather, condition of players,
equipment, vehicular traffic, and actions of others including—but not limited to—participants,
bystanders, volunteers, or organizers of the event. I hereby assume all risks of participating in
this event.

I understand that it is my responsibility to ensure that the environment in which I participate in the
event is reasonably safe and secure for such participation. I agree and warrant that if, at any time
during DASH, I feel anything to be unsafe, I will contact the organizers, and immediately leave the
area and/or discontinue the unsafe activities.

I acknowledge that this Accident Waiver and Release of Liability form will be used by the event
holders, sponsors, and organizers of the event, and that it will govern my actions and
responsibilities at the event.

I hereby take action for myself, my executors, my administrators, my heirs, my next of kin, my
successors, and my assigns as follows to:

e Waive, Release, and Discharge from any and all liability for my death, disability, personal
injury, property damage, property theft, or actions of any kind which may hereafter occur to
me, including my travel to and from the event, the FOLLOWING ENTITIES OR PERSONS: the
DASH organizers, their directors, officers, volunteers, observers, representatives or agents,
as well as those persons involved in the event.

¢ Indemnify and Hold Harmless the entities or persons mentioned above from any and all
liabilities or claims made as a result of my participation in this event, whether caused by
negligence of the releasees or otherwise.

I hereby consent to receive medical treatment that may be deemed advisable in the case of an
injury, accident or illness during the event.

I understand that at this event or related activities, I may be photographed. Iagree to allow my
photo, video, or film likeness to be used for any legitimate purpose by the event holders,
producers, sponsors, organizers, or assigns.

DASH Accident Waiver and Release of Liability Page 1 of 2
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This Accident Waiver and Release of Liability shall be construed broadly to provide a release and
waiver to the maximum extent possible under applicable law. If any portion of it is held to be
invalid, I agree that the remaining terms shall continue to be in full legal force and effect.

By signing below, I certify I am over 18 years of age, have read this document, and

understand its content:

Printed Name Age Signature Date
Printed Name Age Signature Date
Printed Name Age Signature Date
Printed Name Age Signature Date
Printed Name Age Signature Date

Parents of Minors Sign Below

By signing below, | certify that | am the parent and/or natural guardian of the listed minor. | have read this

document, understand its content, and agree to its provisions. | release, indemnify and hold harmless the

parties listed above for any and all liability on behalf of the minor and his or her parents and/or legal guardian.

Minor’s Name Guardian’s Name Signature Date
Minor’s Name Guardian’s Name Signature Date
Minor’s Name Guardian’s Name Signature Date
DASH Accident Waiver and Release of Liability Page 2 of 2
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MEDICAL / LIABILITY RELEASE

Name (last): (first)

Birthday: Gender: Age:

Mailing Address:

City: State: Zip:
Phone: Email:
Church:

Leader’s Name:

NOTE: PLEASE INSPECT STUDENT FOR HEAD LICE PRIOR TO EVENT. Anyone with either nits or head lice will
not be allowed at event.

Does the student have any of the following:

Heart trouble Diabetes Lung trouble Skin trouble
Ear trouble Asthma Sinus infection

Date of last Tetanus:

Food Allergies:
Medication Allergies:
List allergies:
List all medications and dosage that student may be taking:

**Pplease make sure all medication is turned in to designated personnel upon arrival!!

All medication student is presently taking, including over the counter, must be in original bottle from pharmacy indicating
dosage, intervals and student’s name.

Emergency Contact: Home Phone:
Cell Phone: Work Phone:

As Parent/Guardian, I hereby authorize and request any hospital emergency staffed physician to administer any procedure
which in their judgment may be necessary. I also give permission to the First Aid Person to release pre-prescribed
medication and non-prescribed medication such as aspirin.

The Oregon Ministry Network has adopted an infectious disease policy; a copy may be obtained by contacting the Network
Office. In general, rules of common sense hygiene are urged such as regular washing of hands, no exchange of razors,
toothbrushes, etc.

Name of Parent/Guardian:

Policy Holder's Name:

Family Physician:

Family Medical Insurance Co:

Address:

Medical Policy #:

The family’s individual policy is primary coverage with the sending church’s policy as secondary.

BraveheartsMedical’10



I understand that my involvement in the Oregon Assemblies of God event is a privilege. In consideration of
this privilege, I am signing this release/consent form. App-27

DISCIPLINE/PROPERTY DAMAGE:

I understand that the Oregon Ministry Network and the rented facility make rules and guidelines that my child will abide
by while attending the event. I understand that if my child misbehaves and does not respond in a positive manner, I may
be called to pick him/her up. Warnings will be given, but if inappropriate behavior continues, I will come and get him/her
and no refund will be issued. In addition, I will pay for any damage that is done to the rented facility or to personal
property belonging to another individual.

PHOTO RELEASE/PERMISSION TO USE PICTURES FOR PROMOTIONAL PURPOSES:

The undersigned parent(s) or legal guardian(s), of (“Child"), in consideration of the benefits
of the Child participating in the activities of the Oregon Ministry Network, hereby grants to Oregon Ministry Network the
right to photograph said Child, and to use said photographs, regardless of the form thereof, which may include but not
necessarily be limited to still format, digital format still or digital format video, to promote Oregon Ministry Network
children’s ministries. It is understood and agreed that the photographic images taken by Oregon Ministry Network and
used by Oregon Ministry Network for promotional purposes may be used in various forms, including but not necessarily
limited to printed forms, transmission via internet, television or otherwise. The permission herein granted shall continue in
effect unless revoked in writing.

ASSUMPTION OF RISK:

I understand that I may participate in any number of activities, some which include, but not limited to a scavenger hunt,
water sports, and other games. I understand that there are certain risks of physical injury involved with all such activities
some of which I may not presently be aware.

I understand by signing this release form, I am assuming such risks that are both known and unknown to me at this time.
I further release the Assemblies of God, its trustees, employees, rental facilities, including its trustees, employees and
agents from any claim that I may have against them as a result of my child’s physical injury or illness during my child’s
participation in the event activities. This release of liability is also intended to cover all claims that members of my family,
estate or heirs, representatives or assigns may present against the Assemblies of God, employees, rental facilities,
including its trustees, employees and agents. A claim may be based upon the sole and exclusive negligence of the
Assemblies of God. I further agree to defend, indemnify and hold the Assemblies of God, employees, rental facilities,
including its trustees, employees and agents, harmless from liability resulting from my child’s participation in event
activities, including reasonable attorney’s fees.

I understand and acknowledge the physical nature of activities. I understand that participation in these activities requires
a certain level of physical fitness and abilities. By signing this release, I assure that my child is physically fit and able to
participate in the above activities which have been listed on this form.

This release shall be effective and binding upon the Assemblies of God and upon me. I have read this release and
understand its items. I subsequently represent that I, the legal parent/guardian, have signed this form in authorization of
these terms.

I acknowledge that by signing this document, I am agreeing to release the Assemblies of God and rental
facilities, including its trustees, employees, and agents from liability. I have been advised to read this
document carefully before signing. I have thoroughly read the contents of this release and agree to the
terms stated in each area including disciplinary procedures, property damage, medical policies, emergency
procedures, and release of liability. The information I have completed is accurate to the best of my
knowledge.

PARTICIPANTS SIGNATURE DATE
PARENT/GUARDIAN SIGNATURE (Required) DATE
SENIOR PASTOR APPROVAL (Required) DATE

BraveheartsMedical’10
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(j) Skiers, when involved in a skiing accident, shall not
depart from the ski area without leaving their names and
addresses if reasonably possible.

(k) A skier who is injured should, if reasonably possible,
give notice of the injury to the ski area operator before
leaving the ski area.

(L) Skiers shall not embark or disembark from a ski lift
except at designated areas or by the authority of the ski area
operator.

(2) Violation of any of the duties of skiers set forth in subsection
(1) of this section entitles the ski area operator to withdraw the
violator's privilege of skiing.
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